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BEFORE THE COURT OF JUDICIAL MAGISTRATE  1  ST   CLASS

TEZPUR, SONITPUR

Present :-  Smti Triza P M Baruah , AJS

Judicial Magistrate 1st Class Sonitpur, at Tezpur

G.R.CASE NO :- 513 of 2015

Under Section 447/294/323/34 of  IPC

State of Assam

                                           -VERSUS -

    1. Sri Haladhar Koch

S/o- Late Mahidhar Koch

    2. Sri Lachit Koch

S/o- Sri Abani Koch

       Both are residents of Naharbari Koch Gaon

P.S- Dhekiajuli.

Dist- Sonitpur, Assam.

                                                   
-Accused persons

Appeared

Learned APP for State : Smti Bandana Boro.

Learned Counsel for Defence : Md. F. Hoque, Smt. T. Biswakarma.

Offence explained on : 15.03.2017.

Dates of Evidence : 31.07.2017,  21.06.2018,  28.06.2019,  

21.08.2019.

Date of Argument : 29.01.2021.

Date of Judgment : 12.02.2021.
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J U D G M E N T

1. The  present  case  arose  out  of  an  FIR  lodged  by  informant  Sangita

Bhattacharjee that the accused persons on 07.03.2015 dragged her out of her

house  and  assaulted  her,  resulting  in  injuries  while  intimidating  her  with  a

dagger. Consequently, she filed an FIR. Hence, this case.

2. On  receipt  of  the  FIR,  officer  in  charge  of  Dhekiajuli  Police  Station

registered  a  case  vide  Dhekiajuli  P.S.  case  no.  128/2015  under  sections

448/354/323/34 of  the  Indian  Penal  Code  (IPC)  and  endorsed  the  case  for

investigation. Accordingly Investigating Officer (I/O) initiated investigation of this

case and on completion of investigation, I/O submitted charge sheet against the

accused persons under sections 447/294/323 read with section 34 of the Indian

Penal Code (IPC).

3. Thereafter, on basis of the contents of the case diary, FIR, charge sheet

and other relevant documents, cognizance was taken of the offence prima facie

appeared to have been committed by the accused persons and summons were

issued against them.

4. On appearance, accused persons were furnished with copy of relevant

documents under Section 207 of the Criminal Procedure Code (Cr.P.C.). 

5. On perusal and consideration of the material on record and upon hearing

the learned Assistant Public Prosecutor (APP) and the learned counsel appearing

on behalf of the accused persons, prima-facie material of offence under section

447, section 294, section 323 read with section 34 of the IPC were found against

the  accused  persons  and  accordingly  particulars  of  said  offence  under  the

aforesaid sections were read over and explained to the accused persons to which

they pleaded not guilty and claimed to be tried.

6. In support of its case, prosecution examined 6 (six) numbers of witnesses

and there are 3 (three) numbers of exhibits.  The witnesses were cross-examined

by the defence and thereafter the witnesses were discharged.
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7. Statement of defence of the accused persons under section 313 Cr.P.C.

have  been  recorded  and  kept  with  the  case  record.  Defence  pleas  were  of

complete denial and declined to adduce any evidence.

8. I  have  perused  the  material  on  record  and  heard  the  arguments

advanced by the learned A.P.P. and the learned defence counsel appearing for

the accused persons.

9. Upon  hearing  and  after  perusal  of  the  record,  following  points  are

formulated for proper adjudication of this case:

POINTS FOR DETERMINATION Whether the accused persons in furtherance

of common intention under section 34 of IPC .

(A) Point No. 1:  Committed the offence of criminal trespass by entering into

house  of  the informant  and thereby committed an  offence  punishable  under

section 447 of IPC?

(B) Point No. 2:  Committed the offence of uttering obscene words against

the  informant  to  the  annoyance  of  the  informant  and  public  and  thereby

committed an offence punishable under section 294 of IPC?

(C) Point  No.  3: Voluntarily  caused  hurt  to  the  informant  and  thereby

committed the offence of voluntarily causing hurt punishable under section 323

of IPC?

DISCUSSION , DECISION & REASONS THEREOF:-

10. P.W-1  i.e.  the  informant  Sangita  Bhattacharjee  has  stated  that  on

07.03.2015 at around 10:00 a.m, the accused persons Lachit Koch and Haladhar

Koch entered her house and dragged her to the verandah while intimidating her

with a dagger. P.W-1 alleged that hearing her screams, her neighbours came to

her rescue which led the accused persons to flee. In her cross-examination P.W-

1 stated that the accused persons have filed a rape case against her brother and

she also stated that P.W- 2 Girindra Das is her “Peha” paternal uncle. Exhibit-1 is

the FIR filed by the informant. Exhibit- 1(1) is her signature therein.

11.    P.W-2 Girindra Das stated in his deposition that the incident happened at

the house of the informant and the accused persons had attempted to hurt the
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informant's brother with a knife and that in the ensuing scuffle the informant was

injured in the stomach. It is an interesting fact that in his cross examination,

P.W-2 specifically stated while contradicting P.W-1's statement that he is not a

relative of P.W-1 thereby raising doubt regarding the credibility of his deposition.

12. P.W-3 Bijoya Saikia Das has stated that she knows both the informant and

the accused persons.  She stated that  the accused persons had attacked the

informant with “Khukri” and the informant suffered injuries in her hand. In her

cross-examination, P.W-3 stated that she had heard of a rape case against the

brother of informant filed by the accused persons. It is to be noted that P.W-3 in

her evidence in chief had stated witnessing the incident; however, her version

does not corroborate that of P.W-1 and P.W-2 who had stated that the informant

suffered injuries in her stomach.

13. P.W-4 Surabhi Rabha stated in her deposition that she knows the informant

and the accused persons. But in her examination in chief she did not identify the

accused persons as the persons who had attacked the informant with a dagger.

Her description of the persons alleged to have attacked the informant is vague

and is insufficient to pin the identity of the assaulters as that of the accused

persons.

14. P.W-5 i.e. the medical officer who examined the informant stated that there

were nail  scratches on the forearm of the informant. Exhibit-2 is the medical

report. P.W-6  the  concerned  I/O  deposed  that  he  was  In-charge  of  the

investigation  of  the  matter  and  accordingly  he  filed  charge  sheet.  I.O  also

deposed that there was no seizure of any 'dao'.

Deposition of  all  witnesses  does not  hold  gravity  against  the  accused

persons  as  each  witness  has  presented  a  different  version  making  their

depositions not trustworthy. Hence, in the absence of any incriminating evidence

against  the  accused  persons,  the  ingredients  of  offence  under  sections

447/294/323  read  with  section  34  are  not  established  against  the  accused

persons.
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15. Further, as already discussed above, prosecution case is rendered weak

as the allegations on the accused persons are not corroborated nor substantiated

by any independent witness. 

The Hon’ble Supreme Court of India in the case of V. D. Jhingan Vs. State

of Uttar Pradesh 2 AIR 1966 SC 1762 has held that it is the cardinal rule of crimi-

nal jurisprudence that the burden in the web of proof of an offence lies upon the

prosecution to prove all the facts constituting the ingredients beyond reasonable

doubt. If there is any reasonable doubt, the accused is entitled to the benefit of

the reasonable doubt. 

Hence, in view of the discussion made above, I have no hesitation to hold

that the prosecution has failed to prove the case against the accused persons of

offence under sections 447/294/323/34 of IPC, beyond reasonable doubt as in-

gredients of offence under the aforesaid sections qua the accused persons in fur-

therance of common intention are not made out. Accordingly, accused persons

namely Lachit Koch and Haladhar Koch are acquitted for offence under sections

447/294/323 read with section 34 of IPC. 

16. Burden of proof to establish the guilt of the accused persons is on the

prosecution. Here, prosecution has failed to establish the guilt of the accused

persons.  From the evidence of the prosecution witnesses who has appeared, it

can be seen that there is no incriminating material to suggest that the accused

persons have committed offence punishable under sections 447/294/323 read

with section 34 of IPC.

17. Considering all, it is found that the prosecution has failed to establish the

guilt of the accused persons and implicate them of any offence under the above

stated sections of IPC. The points for determination as stated above are hence,

decided in negative.

O R D E R

In light of the above discussion, accused persons namely Lachit Koch and

Haladhar  Koch  are  acquitted  of  all  the  charges  framed  against  them  under

sections 447/294/323 read with section 34 of the Indian Penal Code (IPC).
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Set the accused persons at liberty forthwith.

Bail bond for the accused persons are extended for a further period of six

months in view of section 437(A) of the Cr.P.C.

Given  under  the  hand  and  seal  of  this  court  on  this  12th day  of

February, 2021 at Tezpur, Sonitpur.

(Smt.Triza P Mazinder Baruah)
Judicial Magistrate First Class
Tezpur, Sonitpur
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Appendix 

Names of the witnesses of Prosecution:-

1. P.W-1 : Smt. Sangita Bhattacharjee

2. P.W-2 : Sri Girindra Das.

3. P.W-3 : Smt. Bijaya Saikia Das.

4. P.W-4 : Smt. Surabhi Rabha.

5. P.W-5 : Dr. Pradip Kr. Nath.

6. P.W-6 : Sri Ramu Pradhan.

Documents exhibited by Prosecution :- 

1. Ext. 1 – FIR.

2. Ext. 1(1) – Signature of the informant (Sangita Bhattacharjee)

3. Ext. 2- medical report.

Names of the witnesses of Defence:-  Nil

Documents exhibited by Defence :-  Nil

(Smt.Triza P Mazinder Baruah)
Judicial Magistrate First Class
Tezpur, Sonitpur

G.R.CASE NO: 513 of 2015


